What Every Professor Should Know About Cheating in the Classroom by Edelstein, Peter M
North East Journal of Legal Studies 
Volume 2 Spring 1994 Article 2 
Spring 1994 
What Every Professor Should Know About Cheating in the 
Classroom 
Peter M. Edelstein 
Follow this and additional works at: https://digitalcommons.fairfield.edu/nealsb 
Recommended Citation 
Edelstein, Peter M. (1994) "What Every Professor Should Know About Cheating in the Classroom," North 
East Journal of Legal Studies: Vol. 2 , Article 2. 
Available at: https://digitalcommons.fairfield.edu/nealsb/vol2/iss1/2 
This item has been accepted for inclusion in DigitalCommons@Fairfield by an authorized administrator of 
DigitalCommons@Fairfield. It is brought to you by DigitalCommons@Fairfield with permission from the rights-
holder(s) and is protected by copyright and/or related rights. You are free to use this item in any way that is 
permitted by the copyright and related rights legislation that applies to your use. For other uses, you need to obtain 
permission from the rights-holder(s) directly, unless additional rights are indicated by a Creative Commons license 
in the record and/or on the work itself. For more information, please contact digitalcommons@fairfield.edu. 
14 
WHAT EVERY PROFESSOR SHOULD KNOW 
ABOUT CHEATING IN THE CLASSROOM* 
by 
Peter M. Edelstein* 
I 
INTRODUCTION 
Typically colleges and universities i nform students and 
prospective students of the institution's standards of academic 
integrity. This is usually accomplished by a notice in the 
institution's catalogue or related materials. 1 The notice language 
should be broad enough to proscri be all forms of cheating. students 
should be expected to understand that unethical conduct would 
include copying from any source without proper attribution, looking 
at another's answers during an exam, communicating with another 
during an exam, bringing information into the exam room (or placing 
it in the exam room prior to the exam), collusion with another on 
an assignment, or presenting another's work (includi ng purchased 
papers) as one's own. Yet a recent survey of undergraduate students 
indicated that eighty five perc.ent of those surveyed had cheated 
in one form or another while in college. 2 
All forms of unacceptable academic conduct, from plagiarism 
to the use of "cheat sheets" during an exam, are not only 
viol ations of the precepts set forth in the Universi ty catalogue 
but are an insult to the entire academic process and especially to 
those indi viduals who do adhere to the principles of academic 
integrity. At many institutions, the functions of policing 
adherence to the academic honesty standards and of administration 
of justice in the event of a violation or alleged violation 
thereof, have been bestowed primarily and initially ·upon the 
faculty. 3 This paper is . intended to assist instructors in 
understanding and addressing t heir functions ·. 
* Copyright 1993, Peter M. Edelstein. 
**Professor of Law, Pace University, Lubin School of Business. 
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II 
FORMS OF CHEATING 
All forms of academic dishonesty involve either the wrongful 
act of using another's knowledge as one's own or using one's own 
knowledge in a wrongful manner. Copying without attribution, using 
another student's work product, buying a commercially available 
term paper, are examples of the use of another's knowledge. Using 
"cheat sheets" or using other informat i on surreptitiously during 
an exam are examples of the wrongful use of one's own knowledge. 
The list of methods of cheating is limited only by the imagination 
of the students. 
In response to a request for methods of and devices for 
cheating, the following list was generated by students in the 
Spring of 1993.4 
During the semester and particularly shortly before the exam 
write information on the desk. Pencil wor ks best because it 
can be rubbed off at the end of the exam. 
A chart or a page of text from a textbook can be photocopied 
and then repeatedly reduced by the copier to the · size of a 
matchbook and brought into the exa m room. 
If the instructor has informed the students in advance of 
the questions gives the same exam to all sections, before 
the exam write the answers in a blank exam booklet, dispose 
of its colored cover, bring the pages into the exam room and 
at the opportune t i me remove the interior pages f rom the exam 
book distributed by the instructor, retain its colored cover 
and make a switch. Tell the instructor, the "staples came 
out11 • 
Bring a calculator into the exam room and insert answers 
between the device and its case. 
Bring a calculator or "spel l check" device into the exam room 
which will accept words or symbols that cue the correct 
answers. 
Arrange a code system with another student to convey answers 
using "body language; for example, hand opened or closed for 
true or false; count the fingers for multiple choice. 
Go to the restroom with concealed information. 
Install information in the barrel of a ball point pen. 
use the same or a similar paper for assignments in several 
cours es; it can be yours or that of another. 
Drop things on the floor (pencil, paper); look at concealed 
1.6 
information. 
Do not attend the regularly scheduled exam, then debrief a 
friend who took it; request a make-up due to illness. 
If in a large class, do not attend the exam; when the grades 
are given or the exam returned, tell the instructor that you 
didn't receive yours. Accept the instructor's apology and 
negotiate a method to replace the missing grade (after you 
have debriefed a friend). 
Arrange for one student to distract the instructor while 
another student looks at helpful information or the answers 
of another. 
While no list of acts· of academic dishonesty can ever be 
complete, an awareness of some of the means and variations of this 
type of behavior enhances the ability of an instructor to deter 
such conduct and to determine an appropriate response . 
III 
THE ROLE OF THE INSTRUCTOR 
As instructors we embrace and endorse the concept of teaching 
ethics in our business courses. There is little debate on the 
merits of incorporating the subject into our curriculum, but we 
seem to pay only lipservice to the principles of academic honesty. 
Academic integrity appears to be a natural predicate of business 
ethics. If the two concepts are, in fact, related perhaps we 
should devote a relatively proportionate amount of attention to 
the requirements of academic ethics. 
Demanding academic honesty of our students requires multiple 
missions of instructors: teaching, policing, preventing and 
enforcing. We are not expected to be experts in surveillance 
detection, but it could be argued that we do have an obligation not 
to be enablers. · 
Consider the following practices: 
At the beginning of each course announce or give the students 
notice of your policy concerning academic integrity. Relate 
academic honesty to business ethics. Give examples of 
wrongful practices. Explain the sanctions attendant to the 
wrongful acts. Reinforce the message at appropriate 
intervals. 
Before an exam look at the writing on the desks. 
Before the exam announce that no pages are to be ripped 
from exam books and that no exam book covers are to be 
detached. 
Use different color exam books for each exam. 
Seat students randomly for an exam, not in their usual 
assigned seats. 
During the exam, walk the aisles frequently, look at what 
is on the floor and on the desks. 
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If a student has a question during the exam, request that 
he or she comes to you with his or her exam and booklets. 
Do not go to the student's desk, hunch over and turn your back 
to the rest of the class. 
Inform the students that nothing is permitted on the desk 
during an exam; books and belongings go under their seats (not 
under the table part of the desk or in the aisles where they 
can be seen). 
While there is a difference of opinion as to whether the 
instructor should sit in the front or rear of the exam room, 
sit where you can observe the whole room. 
Use different exam for each section. Vary the exams from 
semester to semester. 5 
IV 
THE SOURCES OF STUDENTS' RIGHTS 
In the event an instructor believes a student has cheated, 
care must be taken, both procedurally and substantively in handling 
the resolution of the matter. · If the instructor and the 
institution are not attentive to the rights of the student, the 
courts may be called upon by the student to intercede on his or her 
behalf. There are two basic sources of students rights upon which 
a court will rely when intervening in the student-university 
relationship: (i) the fourteenth amendment to the Constitution of 
the United States, and (ii) a theorY of contract law. 
The fourteenth amendment states in relevant part: 11No state 
shall make or enforce any law which shall abridge the privileges 
or immunities of the citizens of the United States: nor shall any 
state deprive any of life, liberty, of property, without due 
process of law ... 11 This language, commonly referred to as the 11due 
process clausen has been held to be applicable to protect one only 
from state action7 and, therefore, in the context of a student 
attending a college or university, the actual due process 
protections8are only available to those attending a state or public university. There have been many cases concerning the issue of 
whether a particular college or university is to be considered 
public or private for purposes of the application of the due 
process clause.9 In many instances it is obvious that the 
institution is a state or public institution. In other cases 
private institutions may be deemed to be state or public due to 
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factors such as their tax exempt status, receipt of federal funds, 
receipt of state funds, exempt status under state and local law, 
or public function interest. If in doubt the legal status 
of your institution consult with an appropn.ate member of the 
administration or the institution's counsel. 
At public universities, the fourteenth amendment is applicable 
to the area of academic discipline because it has long been held 
that a student .has a property interest in education10 and any 
possible denigration of a student's good name, reputation, honor 
or integrity may involve a liberty interest. 11 
Private college students derive their rights primarily from 
a theory of contract law which holds that an implied contract is 
deemed to exist between a university and its students. 12 By the 
terms of this contract, the student is deemed to agree to pay the 
required tuition and to abide by the academic and disciplinary 
rules of the university and the university is deemed to agree to 
award the appropriate degree upon the successful completion of the 
required course of study. If the student does not pay the tuition 
or violates the rules, the student has breached the implied 
contract and as a result may not be entitled to receive the 
degree. 13 The details of the contract terms are to be in the 
university catalogue and in its other publications. 4 By 
application of the contract theory, the school's would 
be considered binding by implication upon the students, 1 and the 
obligation to accommodate the students' reasonable expectations in 
awarding the degree would be deemed binding on the school. 16 
v 
RIGHTS OF STUDENTS 
Public university students, by relying on the due process 
clause, and private university students (unable to assert rights 
under the due process clause), by relying on the contract theory, 
have achieved similar protections when challenging university 
decisions that were allegedly "arbitrary" or "capricious11 or 
"irrational" or "made in bad faith. 1117 
The courts in private school cases, while embracing the 
contract on one hand make it known on the other that the 
student-university relationship is a special19 one and, therefore, 
two results follow: (i) the courts do not rigidly apply the rules 
of commercial contract law, 20 and {ii) the courts are most reluctant 
to interfere in academic these being viewed as best made 
by the institution, without interference from the courts. 21 This 
combination of a rejection of a rigid application of commercial 
contract law and reluctance to intervene in academic decisions has 
resulted in an historical legal environment especially favorable 
to college and universities that allows substantial latitude in 
their decisions and in the process of administration of justice to 
students. 22 
19 
The principal rights afforded students at a private 
institution are a function of the doctrine of "reasonable 
expectations." This doctrine is used to determine the meaning a 
college or university would expect a student to 
attribute to the terms of the contract. Since there is little 
reason for private university students to perceive that they should 
be afforded lesser or different rights than public or state 
university students, they can reasonably expect to be afforded the 
same general and protections available to public or state 
college s_tudents. 2 
Thus, using public universities as a model, private school 
students can reasonably expect to benefit from the same rights as 
public school students: fair notice of their alleged misconduct and 
an opportunity to be heard in a process appropriate to the nature 
of the case25 (procedural due process), and actions the school 
free from bad faith, arbitrariness, or capriciousness2 (substantive 
due process). While there is judicial deference to all 
aspects of the academic process2 based on a reluctance to intrude 
upon the discretion afforded institutions in matters of student 
affairs,u the University will be vulnerable to legal action if it 
does not offer its students certain legal accommodations. 
VI 
SUGGESTIONS FOR AFFORDING STUDENTS THEIR RIGHTS 
The following suggestions are offered as a means of complying 
with the school's legal obligations when academic integrity is the 
issue: 
In the event of a perceived act of cheating during an exam, 
the faculty member may elect to take immediate action ranging 
from a whispered warning to the student, to moving his or her 
seat, to confiscation of the paper. In any event, do not 
overtly embarrass or hUllliliate the student or accuse him or 
her of wrongful conduct in front of the other students. Such 
acts may constitute defamation29 (if the student was, in fact, 
not or the intentional infliction of emotional 
distress 0 (even if the student was cheating). Do not touch 
the student. TouchinJJ may be considered assault, 31 batteri2 
or sexual harassment. 
If you elect not to confront the student during the exam, make 
notes of the details of the incident: time of day1 where the 
student was sitting; suspicious activity and other relevant 
facts. In the event the matter is not thereafter 
immediately resolved, this information will be important to 
refresh your memory of the incident in the event a hearing 
or litigation takes place weeks or months later. 
If you elect to address the situation after the exam or if the 
wrongful act took place out of the exam environment, speak to 
the student privately, promptly after your observation, and 
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inform the student of your conclusions and sanctions. If the 
student and you are willing and able to resolve the matter at 
the student-instructor level, do it. Expenditures of time, 
effort, emotions and cost increase in proportion to the 
duration of the process. Every effort should be made to 
resolve the matter between the instructor and the student. If 
the student contests your observation or objects to the nature 
or severity of the sanction or if you feel the matter cannot 
be resolved at the student-instructor level, then the 
administration of the university becomes involved. 
The university should have adopted written procedures for 
handling matters involving academic dishonesty and should in 
each case adhere to those procedures and apply them 
If you do not believe that the matter can be 
handled at the student-instructor level, an appropriate 
representative of the university should inform the student in 
writing of the charges and the sanctions you imposed and 
advise the student that he or she has the right to a hearing 
and the procedures therefor. If the student initiates the 
process by informing the chairperson, the chairperson or other 
designated representative of the school should advise the 
student in writing of the details of the appeals procedure. 
By notifying the student of the details of his or her right 
to appeal the instructor's decision, the school is not only 
affording the student rights that may be required by law, but 
the availability of the appeal process may serve to prevent 
the matter from escalating from academic environment to a 
legal environment. 
The hearing should be held before an impartial panel which may 
consist of a mix of, or exclusively of, representatives of the 
faculty 1 administration andjor student body. The hearing 
should be conducted in an orderly fashion with the student, 
the instructor and others involved having a reasonable 
opportunity to be heard. There are no requirements that 
legal rules of evidence or the formality of courtroom 
procedures be followed. 35 The instructor should attend the 
hearing and be prepared to fully inform the student of the 
observations that led to the conclusion of wrongdoing and to 
justify the sanctions imposed. The student should be 
permitted to bring a representative if he or she so chooses, 
and the student and the representative should be allowed 
access to all available evidence. The student and his or her 
representative should be given the opportunity to question the 
instructor and any witnesses. If the student elects to have 
a lawyer serve as his or her representative, prudence would 
dictate that the University do the same. Minutes should be 
taken and retained. When the hearing is concluded, the 
decision-making panel should within a reasonable time inform 
the student in writing of its decision. 
All parts of the proceeding should be kept confidential. It 
is not necessary nor advisable to have a succession of appeals 
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procedures to different or 11higher11 bodies or boards. 36 
If in doubt about the nature or legality of an action to be 
taken in any particular case, consult with your chairperson 
who will have access to the institution's counsel. 
To the extent possible the school should treat cheating as an 
academic matter 1 rather than as a disciplinary matter, to preserve the historical reluctance of the courts to inte.rvene 
in academic affairs. 
VII 
LEGAL AND ECONOMIC RISKS OF THE INSTRUCTOR 
It is not difficult to imagine that, in some cases, issues of 
academic dishonesty will necessarily move from the classroom to 
the courtroom. Litigation, in any form, is expensive and 
aggravating regardless of your legal position. If you are required 
to defend your observations, sanctions, conduct or reputation, who 
will pay the costs? 
Many institutions have a policy (or contract provision) 
providing for indemnification of faculty against the reasonable 
expenses, including attorneys' fees, actually and necessarily 
incurred in connection with the defense or appeal of certain law 
suits. Check with your school to assure that such protections are 
to you. 
VIII 
CONCLUSION 
Academic integrity will be an issue as long as there are 
students competing for grades, and jobs. By bei ng aware 
of the various forms of academic· misconduct and doing our part to 
enlighten our students in matters of integrity and ethics, perhaps 
we will deter such misconduct while fulfilling an obligation to the 
ethos of our profession. 
The process of policing adherence to the school's standards 
and of administering justice is initially in the hands of the 
instructor. We should be mindful of the rights of the students and 
take all steps to afford them the appropriate procedural and 
substantive protections to which they are entitled. 
1. 
*** 
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